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UNI TED STATES BANKRUPTCY COURT
NCORTHERN DI STRI CT OF CALI FORNI A

Inre No. 00-42039 J7
Adv. No. 02-4017 Al
JANNY CASTI LLO,

Debt or . /

JANNY CASTI LLG

Pl aintiff,
VS.

ED FUND and EDUCATI ONAL
CREDI T MANAGEMENT CORPORATI ON,

Def endants. /

DECI SI ON DENYI NG MOTI ON TO ALTER OR AMEND JUDGVENT

Def endant Educational Credit Managenent Corporation (“ECMC’)
has noved to alter or anend this court’s Judgnent filed herein July
3, 2002. The nmotion will be deni ed.

As the court noted in its Decision After Trial (the “Decision”)
filed July 3, 2002, this adversary proceeding is governed by In re
Pena, 155 F.3d 1108 (9th G r. 1998), wherein the Ninth Grcuit
adopted a three-pronged test to determ ne whether excepting a

student |l oan froma debtor’s bankruptcy di scharge would constitute
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an “undue hardship” to the debtor within the neaning of Bankruptcy
Code 8§ 523(a)(8). The gravanen of ECMC s argunent now before the
court relates to the first Pena prong, which is whether the debtor
can: “maintain, based on current inconme and expenses, a ‘m ninal
standard of living for herself and her dependents if forced to repay
the loans.” Pena, 155 F.3d at 1111 (quoting Brunner, 831 F.2d at
396) .

In essence, ECMC argues that the Ford Program nenti oned on page
4 of the Decision is a “repaynent” program not a “forbearance”
program the | abel used by the court in the Decision. Therefore,
argues ECMC, if Castillo were forced to repay the |oan, under the
facts of this case she would be forced to repay nothing, based on
her current incone and expenses. And because ECMC has shown t hat
Castillo is indeed able to “repay” nothing under the Ford
“repaynment” program w thout inpairnment of her admttedly mnim
standard of living, ECMC contends that she cannot neet the first
Pena prong.

Whet her ECMC' s argunent is | abeled as “semantic”, “circul ar”
or nerely “inapposite,” the result is the sane: the notion is
w thout nmerit and nust be denied. The first prong of the Pena test
assunes noney changi ng hands. It does not assune a | oan, repaynent
of which is paynent of nothing. See Decision, pp. 4 - 6.

The court will therefore issue its order denying ECMC s notion.
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